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DEQ S AN AND CREER
n July 16, 1980, Admnistrative Law dficer (ALQ Kenneth d oke

i ssued the attached Decision in this proceeding. Thereafter, Respondent tinely
filed exceptions and a brief in support thereof. General Counsel and the
Charging Party each filed a brief in response to Respondent's excepti ons.

The Board has considered the record and the ALOs Decision in light of
the exceptions and briefs and has decided to affirmthe rulings, findings, and
conclusions of the ALOonly to the extent that they are consistent herewth.

The consol i dated conpl ai nt al | eged that Respondent viol ated section
1153(c) and (a) of the Act by its discharge of Leticia Rangel because of her
i nvol venent in protected concerted activity, its discharge of Socorro Riuiz
Q nel as because of his support for and activities on behalf of the Lhited Farm
VWrkers of Anerica, AFL-QO (UFRYW, and its refusal to rehire Roberto Mendez
because of his UFWsynpathies and his participation in protected concerted

activities. The allegations regardi ng Roberto Mendez were w thdrawn fromthe



conplaint by the ALOat the hearing upon the notion of the General Counsel. In
his Deci sion, the ALO concl uded that Respondent did not violate the Act by its
di scharge of Socorro Ruiz Qnelas, or by its transfer of two enpl oyees, Frank
and Juana Gonzal ez, which issue was rai sed at the hearing by an anendnent to
the consol i dated conpl aint. The ALO concl uded, however, that Respondent did
viol ate section 1153(a) of the Act by its discharge of Leticia Rangel. Neither
the UPWnor the General Gounsel excepted to any of these concl usions of the
ALQ Respondent excepted to the ALO s concl usi on that Respondent vi ol ated
section 1153(a) of the Act by discharging Leticia Rangel. V& find nerit inthis
exception. The record does not establish a causal connection between Rangel's
participation in the all eged protected concerted activity and her di scharge
nore than a nonth and a half later. See Tenneco Vest, Inc. (Jan. 18, 1980) 6
ALRB No. 3.

Fact ual Backgr ound

Respondent enpl oys a nunber of thinning and hoei ng crews whose tasks
are basically to renove weeds fromanong the various crops grown and to
nai ntai n the proper spaci ng between the growing plants. Lorenzo Solis is the
foreman of one of these crews, and he reports to Bill Foletta, head of hoei ng
and thi nning operations, and personnel director Tony Vasquez.

Respondent ' s enpl oyees were encouraged to bring their work-rel ated
problens to the attention of nanagenent. |f the probl emcoul d not be resol ved
at the lowest |evel of nanagenent, the workers could take it to the next higher
| evel, and so on until the natter was referred to the owner (M. Hansen)
hinsel f, if necessary. M. Hansen's open-door policy was well-known to his

enpl oyees.

7 ALRB No. 2 2.



At the tine of the incidents in question, Lorenzo Solis’ crew
consi sted of about 30 enpl oyees, nost of whombel onged to either of two |arge
famlies in the crew the Martinez famly and the Solis famly (not related to
Lorenzo Solis). The remai ning enpl oyees had no relatives in the crewor had a
snal | nunber of relatives working wth them The alleged discri mnatee,
Leticia Rangel, and Juana Gonzal ez, together with their supporters (Irna
Godi nez, Bel inda Espi noza, and Maria Rangel ) each had one or two relatives in
the crew Irma Godinez and Bel i nda Espi noza were sisters-in-law and Mrria
Rangel was Leticia' s nother. Wth the exception of Juana Gonzal ez and her
husband, Frank, this group lived together in one house, at which M. and Ms.
Gonzal ez (or at |east Juana Gonzal ez) were frequent visitors. Mst of the
other crew nenbers lived in a | abor canp.

Prior to the discharge of Leticia Rangel, there had been consi derabl e
conflict and ani nosity between the onzal ez- Rangel group on the one hand and
the Martinez and Solis famlies on the other. Juana Gonzal ez requested a
transfer at the begi nning of the 1979 season when she | earned that she woul d be
inthe sane crewas Maria Martinez. Ms. Mrtinez testified that she and Ms.
Gonzal ez had | ong- standi ng personal differences. A one point during the 1979
season, prior to the discharge of Leticia Rangel, Juana Gnzal ez and Mari a
Martinez engaged in a fist fight. On another occasion, prior to the di scharge
and during working hours, the head of the Solis famly openly nade a derogat ory
reference to the wonen in the Gnzal ez-Rangel group. This apparently further

strained rel ati ons between the two groups.
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A nmajor contributing factor to the interfamly conflict in Lorenzo
Solis’ crewwas the nethod by which the hoei ng and thinning were carried out.
Each crew nenber woul d begin work by taking a particular rowin the field.
Uoon conpl eting the row, he or she woul d then take the next unoccupi ed row in
order and work back in the opposite direction. This pattern woul d conti nue
until the work was conpleted. In order to be able to check nore readily on the
guality of the work being done, the forenan sought to keep the workers in a
nore or |ess unbroken line as they progressed up and down the rows. The net hod
for achieving this goal was the use of "raiteros" or riders. Rders are
i ndi vi dual s who are assigned to hel p those workers who have fall en behi nd ot her
enpl oyees in the group. They are paid the sane rate as other hoers and
thinners. Y Wth the additional help fromthe rider, a worker who was behi nd
could catch up with the rest of the cremw A worker mght fall behi nd because
the row he or she was working was pl agued by extra weeds or hard soil, or
because he or she was a somewhat slower worker or had to take a break to use
the bathroom O the other hand, sone enpl oyees woul d get ahead of the crew
because they were especially fast workers. Sone preferred to work fast so they
could take a break at the end of their rows while waiting for the rest of the
crewto catch up. The testinony of Juana Gonzal ez, Leticia Rangel and |rnma
Godinez indicates that they were among the faster workers in the crew A though

the raitero systemwas adopted for the conveni ence of the

Y The sane nunber of hours of work was expected of each of the workers, and
pay was received on an hourly, rather than piece-rate, basis.
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enpl oyer, sone workers cane to regard it as a neans whereby they coul d take a
break either as they wal ked past the sagnent of a row that had been conpl et ed
by the rider or as a neans of getting or staying ahead of the crew and thereby
being able to take a longer break at the end of their rows.?

At the tine of the incidents involved herein, Heriberto Solis (no
relation to the foreman) was serving as principal rider. About the mdd e of
May, 1979, Juana Gonzal ez and Leticia Rangel conplained that Solis did not help
the workers on an equal basis because he devoted nore tine to hel pi ng nenbers
of the Martinez famly and his own famly. They al so conpl ai ned that he was
| azy and spent too nuch tine talking to the foreman when he shoul d have been
wor ki ng. Juana Gonzal ez al so conpl ai ned that she did not |ike the way Solis
drove the bus. These conplaints led to recrimnations between the Martinez-
Solis ngjority and the Rangel - Gonzal ez minority and appear to have sparked the
af orenenti oned nane cal ling incident.

n June 5, Juana onzal ez agai n conpl ai ned about the rider to Lorenzo
Solis and said she wanted hi mremoved. On the sane day, an argunent over the
rider erupted in the field Wirk stopped. Belinda, Irna, Leticia, Mria, and
the Gonzal ezes were on one side; the -rest of the crewon the other. Lorenzo
told the workers to get back to work. The Gonzal ez group replied that the

pr obl emwas

2 Those enpl oyees who were so inclined al so had anot her nethod of

obt ai ni ng nore between-row break-tine. As the rows were sonetines laid out in
such a way that they got smaller toward the end of the field, a worker coul d,
by slowng down in his row cause other workers to get the | onger of the

remai ning rows. Wen such a worker finished his row the next avail abl e row
woul d be further down the |ine of shortening rows and thus Ei ve himless work
to do before he reached the end of a row and coul d agai n take a break.
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Lorenzo's fault because he did not want to elimnate the rider and that they
wanted to tal k to sonebody el se with the conpany.

Later that norning, Tony Vasquez cane to the field where the crew was
working. He wal ked over to where the conpl ai ning i ndividual s were and asked
what the problemwas. Leticia replied that she and sonme of the others were not
happy with the rider. The rest of the crew gathered around and, in response to
his inquiry, said that they did not want to get rid of the rider. Lorenzo
Solis was nearby. Vasquez stated that the workers coul d not choose the rider
and that he was not going to renove the rider.

n the afternoon of the same day, B ll Foletta arrived at the field
after bei ng sutmoned by Tony Vasquez. Lorenzo Solis referred hi mto Juana
Gonzal ez.  She conpl ai ned that rider Heriberto Solis was hel ping only certain
people. Foletta polled various nenbers of the crew and all of themdenied
that the charge was true. Foletta told Juana Gnzal ez that there appeared to
be no substance to her charge and that if she was unhappy it woul d be best to
transfer her as she had requested at the beginning of the season. Both she and
her husband were transferred to another crew ¥

After securing an appointnent through Bill Foletta on June 6, Juana,
Belinda, Irma, Mria, Frank and Leticia visited M. Hansen at his office on the
7th or 8th of June. During the neeting, which | asted approxi mately one hour,

Hansen sai d he woul d

9 The ALOfound that the transfer was for the purpose of averting conflict
between the Martinez and Gnzal ez groups and did not invol ve discrinmnatory
treatnent. Accordingly, he concluded that the transfer did not constitute a
violation of the Act. No exceptions were taken to this finding or conclusion.
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talk to Lorenzo Soils about the rider, but it appeared to himthat it was
prinarily a personal problemand not a work problem He asked the enpl oyees to
contact himagain in tw weeks if things did not work out. As the neeting was
breaki ng up, one of Hansen's executives, Brice Barnard, entered the office and
asked whi ch nenbers of the group were Leticia and Belinda. Leticia identified
hersel f, and Barnard told her that she had a | arge nunber of tickets (for
absences). Hansen gestured wth a wave of his hand, apparently to indicate
that he was not concerned about that matter, and Barnard |eft.

About a week after the neeting wth Hansen, Lorenzo cane over to
Belinda and told her that he was assigning Heriberto to work his own rows.
Heriberto apparent|ly ceased being rider fromthat point intine. Shortly after
Leticia' s discharge at the end of July, and for the renai nder of the season
(approximately two nonths), the rider was elimnated altogether. The forenan
kept the crew even by not allow ng the faster workers to nove ahead. Irna
Godi nez and Bel i nda Espi hoza cl ai ned that they were hassled nore by Solis after
their June 7 or 8 neeting wth Hansen. Irnma heard Solis yell at Leticia and
Bel i nda once after the neeting with Hansen. Leticia clained that Solis yelled
at "us" all the tine before the neeting wth Hansen. She was unable to
articul ate any substantive way in which she was treated worse after the
enpl oyees' neeting wth Hansen.

Events Surroundi ng the D scharge

At this point, certain of Respondent's work rul es becone rel evant.
Wien requested, permssion to be absent fromwork for any valid reason was

readi |y given to enpl oyees. Leticia Rangel was

7 ARB No. 2 1.



permtted to be absent on a nunber of occasions both before and after her
participation in the all eged concerted activity. Were verification of the
reason for absence coul d feasibly be obtained, it was required by the conpany.
Excused absences and warnings for violation of work rul es were docunented on
tickets. VWérning tickets were not given to workers sinply because they were
not keeping up with the rest of the crew A formsigned by Leticia upon
joining the Hansen work force was understood by her to nmake refusal to obey a
work order an of fense for which an enpl oyee coul d be di scharged.

I nsubordi nati on and refusal to obey a work order were anong five acts whi ch
were speci fied by Respondent as grounds for immedi ate di scharge. Lesser
infractions could result in a dismssal after four warning tickets.

The incidents which culmnated in the discharge of Leticia Range
occurred on two consecutive days at the end of July. O July 26, the crew was
working in a field when Leticia and Belinda each finished a row near the end of
the field. Leticia then went to the bus, and Belinda went to use the bathroom
QG ew nenbers then conpl ai ned to Lorenzo that the two wonen did this to avoid
having to take the next two rows in order, these being the | ongest of the
remaining rons. Lorenzo told the workers who started to work on those rows to
| eave themvacant and take the follow ng rons. Wen Leticia returned fromthe
bus (where she testified she had gone to take sone nedi cation) and Bel i nda
returned fromthe bat hroom Lorenzo ordered themto take the rows that he had
reserved for them Sone of the crew nenbers | aughed. Assigning of specific

rows to specific enpl oyees was unusual but not unheard of.
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The two wonen slowed their pace in the assigned rows. Lorenzo told
themthat upon finishing those rows they were to go to the end of the field and
start working back toward the rest of the crew A that point there were only
about 10 unoccupied rows left, all of themrelatively short (40 feet to eight
feet). The two wonen refused to conply with Lorenzo' s directive and told him
they woul d work where they wanted to. (They contend they thought that they
alone were being required to do the 10 short rows.) He told themhe was goi ng
to issue thema warning ticket, and Leticia told himwhere he could "shove it".
They continued to work in the usual patternin wth the rest of the crew The
remai ning rows were finished by the crewin about 15 mnutes.

The next day the crewwas working in a beet field that was
particul arly weedy. Because of the heavy weed situation, Lorenzo Solis had to
show sone of the workers how he wanted the weeding job done. The workers were
all toldto do the job well, evenif it neant working nore slowy. He
expl ained the proper nethod to Irma Godinez and offered to provide her wth a
knife if she needed it in renoving the bigger weeds. She did not denur to his
work instructions.

At about 1:30 p.m sone seven hours into the work day, Lorenzo Solis
told Leticia Rangel that she was weedi ng i nproperly as she was not renovi ng as
much of the weed as possi bl e and was danagi ng the young pl ants in the process.
As he was show ng her how he want ed the weedi ng done, Rangel told hi mhe was
"bitching too nuch", that she could not do the work the way he wanted her to,
and that she was sick and was not going to continue working. She had not

previously told Solis that she was feeling ill. As she headed toward the bus,
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Soils told her not to walk off the job, that it woul d jeopardi ze her

enpl oynent. The testinony indicates that her reply was that she did not care.
Solis then left to tel ephone Respondent's office. Wen he returned, Leticia
was on the bus, where she says she had gone to lie down. She stated that she
felt ill, and Solis offered to drive her home. She declined the offer and
stayed on the bus while the crew worked for another hour. She was given a

di scharge ticket which specified that she had refused a work order and had
voluntarily quit.

Early the follow ng week, Leticia went to Respondent's offices,
talked wth M. Hansen, and was told she could neet with Lorenzo Solis and Tony
Vasquez the next day. The neeting was apparently an opportunity for Leticia to
convi nce Vasquez that she had quit worki ng because she was sick, not sinply
because she refused to do the work the way Solis wanted it done. She cl ai ned
she had a nedi cal excuse wth her but did not showit to Vasquez. Her excuse
did not seemcredible to Vasquez because she had not nentioned being ill prior
to her refusal to continue working and because she waited three or four days
after the incident to bring in a purported nedi cal excuse. Leticia reiterated
her conplaint that Solis bitched too nuch. After Vasquez indicated he was
going to let Solis' decision stand, Leticia began crying, threatened to take
the natter further, and directed a foul epithet at Vasquez.

Goncl usi on

W nust initially determne whether the General Gounsel has nmade a
prima facie show ng that Leticia Rangel's participation in the concerted
efforts to oust Heriberto Solis as rider was a notivating factor in

Respondent ' s decision to discharge her. See Albert C
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Hansen, dba Hansen Farns (Nov. 1, 1978) 4 ALRB Nb. 87. In naki ng that

determnation, we viewthe discharge both in the context of the incidents on
July 26 and 27 and agai nst the overal |l background of enpl oyer-enpl oyee
relations in Lorenzo Solis crew The length of tine between the rider
controversy at the begi nning of June and the discharge at the end of July,
Respondent ' s general receptivity to worker conplaints, and the success of the
enpl oyees' efforts to have the rider systemdi scontinued nmake the exi stence of
any link or nexus between the di scharge and the concerted activity appear
tenuous at best. The restraint which the forenan displayed on July 26 further
| eads us to doubt the existence of a connection between the two events. Under
Respondent's work rules, Solis woul d have been justified in termnating
Rangel ' s enpl oynent on the 26t h when she refused to performwork as directed
and defied himw th an obscene renark. Instead, he issued her a warning ticket
and took no further action. It is unlikely that Solis woul d have exerci sed
such restraint had he desired to termnate Rangel 's enpl oynent in reprisal for
her participation in concerted activity. W find that it was Rangel's further
act of insubordination on July 27, and not her concerted activity seven weeks
earlier, which finally notivated Solis to termnate her enpl oynent.

In view of the above findings, we conclude that the discharge of
Leticia Rangel was not a violation of the Act. Qur findings regarding the
basis for the discharge nake it unnecessary to determne whet her the concerted

protest against the rider constituted a protected activity.
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ROER

Pursuant to Labor Code section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that the conplaint inthis natter be, and it

hereby is, dismssed inits entirety. Dated: February 4, 1981

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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CASE SUMARY

Hansen Farns (URY 7 ALRB No. 2
Case No. 79- (& 258- SAL

ALO DO 3 ON

The conplaint alleged, inter alia that Respondent discharged Leticia
Rangel because she | ed a concerted protest agai nst the crew s rider, a worker
assigned to assist enpl oyees who fell behind in their work. Rangel and a few
ot her enpl oyees conpl ai ned to nanagenent that the rider showed favoritismas to
whi ch crew nenbers he assisted. After a neeting between the Rangel group and
the owner on June 8, the situation was resol ved to the apparent satisfaction of
the Rangel group. h July 26, Rangel and a nenber of her group refused to obey
a work order which they felt was unfair and Rangel directed an obscenity at the
foreman. n July 27, when the forenman was expl ai ning to Rangel how he want ed
the weedi ng done, she conpl ained that he was "bitching too much," that she
could not do the work the way he wanted, and that she was feeling ill and was
going to the bus. She ignored the foreman' s adnonition agai nst | eaving and was
t her eupon di schar ged.

The ALO found that Rangel was engaged in protected, concerted activity when she
|ed the protest against the rider, that her words and actions on July 26 and
27, although they nmay have been "provocative and insulting," were the result of
her feeling that she was being unfairly treated and shoul d have been ignored by
a "reasonabl y uni nvol ved" supervisor. He therefore found that the preferred
basis for the di scharge, insubordination, was pretextual and concluded that the
di scharge was a violation of the Act.

BOARD DEAQ S ON

The Board rejected the ALOs conclusion, finding that the General CGounsel
had failed to make a prina facie showng that Rangel's participation in the
protest at the begi nning of June was a notivating factor in Respondent's
decision to discharge her at the end of July. The Board noted certain factors
whi ch rendered i nprobabl e any causal connection between the concerted activity
and the discharge: the length of tine between the two events, Respondent's
general receptivity to worker conplaints, the success of the efforts by the
Rangel group to have the rider renoved, and the restraint di slol axed by the
foreman on July 26. As a prima facie case had not been established, the Board
found it unnecessary to determne whether the concerted protest constituted
protected activity.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* %%
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The Notice of Hearing and Conpl aint were duly served, alleging violations of
Sections 1153(a) and (c) of the Agricultural Labor Relations Act
(hereinafter referred to as the Act) by Hansen Farns, (hereinafter referred
to as Respondent). The conplaint was originally based on two charges of
discrimnatory di scharge, but expanded at hearing on notion by the General
Qounsel to include a charge of discrimnatory transfer.

Respondent duly answered, admtting the allegations contained in
paragraphs 1, 2, 3 and 4 of the Conpl aint, denying the rest, and raising as
affirmative defenses, discharge for cause under an enpl oynent contract signed
by the all eged di scri m nat ees.

Al parties were given full opportunity to participate in the
hearing, to call and examne w tnesses, examne and present docunentary
evidence, and argue their positions. Uon the entire record, including
testinony, exhibits, observation of the deneanor of the wtnesses, and car ef ul
consideration of the briefs filed by Respondent and General Counsel, | reach

the follow ng findings of fact and concl usi ons of |aw

H ND NG G- FACT

1. Jurisdiction;

Respondent, Hansen Farns, is a corporation engaged i n grow ng
agricultural commodities in Galifornia, and is an agricultural enployer wthin
the neaning of Section 1140.4 (c) of the Act. The ULhited FarmVrkers of
Arerica, AFL-A O (hereinafter referred to as the URW as charging party, is a

| abor organi zati on



w thin the neaning of Section 1140.4(f) of the Act. Lorenzo Solice, Tony
Vasquez, and B Il Foletta are all supervisors wthin the neaning of Section
1140.4(j) of the Act. Leticia Rangel, Frank and Juana Gonzal ez, and Socorro
Ruiz Onelas are all enpl oyees wthin the neani ng of Section 1140.4(b) of the
Act.

2.  General Background:

Hansen Farns is a large agricultural corporation doi ng busi ness at
several locations in Galifornia, and grow ng, anong ot her crops, |ettuce,
cabbage, beets, celery and cauliflower. It maintains several crews assigned to
t hi nni ng and hoei ng these crops, which invol ves weedi ng and cl earing rows of
varying lengths and difficulty. It is custonary for the crew foreman to sel ect
a "rider" to assist those who have nore difficult rows or |ag behind others,
permtting the foreman to inspect all the rows at once. The assistance of a
rider permts workers to conplete their rows earlier, take a short break, go to
the bathroomor get a drink of water, and to work at a nore conortabl e pace.
VWrkers are paid by the hour and do not earn nore if the rider helps them The
rider mght be assigned other tasks, such as cl earance of weeds outside the
field, was chosen fromanong the crew and mght vary fromday to day or be
selected repeatedly, at the wll of the forenan.

3. Dscharge of Leticia Rangel:

Leticia Rangel is in her twenties and has worked at Hansen Farns
since 1975. She worked the entire season in 1975, 1976, 1977, and 1978 in
the thinning and hoei ng crew, and was di scharged on July 27, 1979.



In the spring of 1979, the crew Forenan, Lorenzo Solice,
consi stently appoi nted Eriberto Solice (no relation) to act as rider for the
thinning and hoeing crew This was Lorenzo Solice's first year as forenman, and
his first year on the thinning and hoeing crew According to sone nenbers of
the crew particularly Leticia Rangel, her nother Maria Rangel, Juana Gonzal ez,
Bel i nda Espi nosa and Irma Godinez, Eriberto Solice assisted only his own
relatives, and was unequal in his favors. This was deni ed by the forenan,
rider, and other crew nenbers, but no one contested the exi stence of the
di sagreenent .

Eriberto becane a rider in March, 1979, and shortly thereafter sone
of the workers began to notice favoritismto his own rel atives, who nunbered
nine or ten in a crewof over twenty. This was first called to the attention of
the foreman in My, 1979, in a field near Vtsonville, at about 7:30 or 8:00 in
the norni ng. Juana Gonzal ez testified she approached the foreman and asked to
speak about the rider. She told hhmEiberto did not hel p everyone equal |y,
and spent considerable tine tal king to ot hers.

h two other occasions in early June workers stated they spoke to
Eriberto about inproving and not discrimnating, and Juana Gnzal ez agai n spoke
to Lorenzo about the problem (n June 5, 1979, an argunent broke out in the
crew over Eiberto s perfornmance as a rider, and the crew stopped worki ng.
Lorenzo Solice, Tony Vasquez (Respondent's Personnel Manager), and B Il Foletta
(Feld Supervisor for thinning and hoeing crews), all becane aware of Leticia
Rangel ' s opposition to the rider. Two days later, Leticia, her nother Miria,

Frank and Juana Gnzal ez,



Irma Godi nez and Bel i nda Espinosa net with A bert Hansen (owner of Hansen
Farns) at their request, to conplain about the rider. Toward the cl ose of that
neeting, Respondent's General Manager Brice Barnard at his own initiative
entered the roomand asked Leticia Rangel and Bel i nda Espinosa to identify
t hensel ves. They responded, he stated they had too nany tickets for absences
fromwork and the worst attendance record in the conpany, and "sounded nad".
Leticia and Belinda stated they had excuses for their absences, and the neeting
ended.

(h several occasions thereafter Lorenzo Solice yelled at Leticia,
Belinda and Irna to speed up or work faster, though they were al ready working
fast. n July 26, 1979, in afield near King Aty, the crewwas finishing a
field wth rons of dimnishing length. Belinda and Leticia were working
together, finished their rows and went to the bus and bathroom n their
return, Lorenzo Solice, who concluded they were stalling while other crew
nenbers took the | onger rows, shouted that they were to work the two | ongest
rows, and several crew nenbers began | aughing. Wen they finished the | onger
rows, Solice told themnot to take the next rows in order of rotation, but
proceed to the end of the field and take the shortest rows, of which ten were
left. According to Maria Martinez, Solice stated "nowyou little girls cone
over here and take these rows." She heard himsay that they shoul d take the
first rows and work back to the rest of the crew Leticia and Belinda believed
they were being assigned all ten rows, while Lorenzo stated they were only to
work until the crew caught up wth them According to Leticia and Belinda sone
crew nenbers had already quit, they refused to conplete the last ten rows, and
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they shoul d not be required to do nore than anyone el se. Lorenzo said not hi ng,
but gave thema warning ticket for failure to obey his instructions. Leticia
refused to sign the ticket because she believed it was unfair, and told him
either touse it for toilet paper or shove it up his ass, or words to that
effect. All the workers then finished the last ten rows, including Leticia and
Bel i nda.

The accounts of Leticia and Belinda are nore credi bl e here than that
of Lorenzo, since it woul d nake no sense to refuse a supervisors' work
assi gnnent, receive a warning notice, refuse to signit, and risk discharge, if
the two had not believed they were being assigned all ten rows. It is also
illogical to think they were shirking their assignnents in an effort to work
shorter rows, and then refused the two shortest rows in preference for |onger
ones, particularly since the shortest rowwas only eight feet long, while the
| ongest was about forty. M. Solice ought to have realized this as well, and
if there was anbiguity in his instructions, the burden nust lie wth him
Wi le he mght permssibly assign ten rows to two workers, or discharge
enpl oyees for refusing reasonabl e work assi gnnents, he could not do either for
discrimnatory reasons. The warning notice is not alleged as an unfair | abor
practice, yet its issuance on the day prior to Ms. Rangel's di scharge provi des
context for the follow ng days' anger, hurt feelings, and m scommunication, and
acredibility resolution affecting parties to a subsequent conversati on.

The next day, the crew began working a difficult field with a heavy
overgrow h of weeds and young pl ants whi ch needed protection. The work was
arduous, and Leticia testified her back hurt her. She had experienced

recurrent back probl ens since 1976,
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had been to a doctor in 1977 and had nenstrual cranps on the day in question.
She testified to the fol | ow ng sequence of events. At the end of a row she

hal ted and asked Lorenzo if the next rowwas the last, and he replied it was
not. She then stated she felt bad and was going to stop work to go |ie down on
the bus, which was custonarily permtted if workers felt ill. He yelled "no",

told her that if she went to the bus she would be fired and coul d go for her
check that afternoon. She stated she was ill and proceeded to the bus. He
followed her, yelled in aloud and angry tone that she was fired, and went to
King dty to call the office. She lay down in the bus, took sone aspirin, and
waited. Lorenzo returned in a half-hour and gave her a discharge ticket for
refusing to obey himand leaving in the mddl e of work. She stated this was
not true, and that he knew she was ill. He said maybe he woul d change the
ticket for her, thought for a while, then asked her to sign the ticket
unchanged. She refused, and he left.

According to Lorenzo, he had asked Leticia several tines to do a
better job weedi ng because she was not cutting the weeds and hitting the beet
plants. She conpl ai ned he was "fucking with her too nuch", and began to wal k
toward the bus. He told her she would | ose her job if she went to the bus and
she responded that she didn't care. He told her a second tine not to go, and
she didn't answer. He went to the office to tell themto get her check ready,
and returned to ask her to sign the discharge ticket. She refused and said she
did not want to be fired. He told her she shoul d have thought of that before
and she had been asked several tines not to leave the field. For the first

tine she stated that she was not feeling well, and he asked why she
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had not said so before or asked for permssion to | eave.

The factual question of whether Ms. Rangel stated she was ill before
leaving the field is obviously critical in deciding whether her di scharge was
pretextual and based on her invol venent in protected concerted activities, or
was based on just cause. O the several wtnesses to this conversation, none
confirned either versioninits entirety. Irma Gdinez testified Lorenzo
showed Leticia howto cut the weeds and told her she was not doing it right.
Leticia then said she was not feeling well and was going to the bus, at which
poi nt Lorenzo yelled at her, asking if she was | eaving work. She responded no,
that she was not feeling well, and proceeded to the bus. Belinda Espi nosa
confirnmed this version of the incident.

According to Maria Martinez, Lorenzo told Leticia to do a good job
even if she was going to work slow and to cut the weeds fromthe bottom but
not the beets. Leticiatold himto "stop bitching" and started anot her row
Lorenzo agai n asked her to do a good job even if she worked sl ow and Leticia
responded "you bitch too nuch". She conpl ai ned she could not do the job the
way he asked, threw down the hoe and left. Lorenzo told her not to go to the
bus or it woul d jeopardi ze her job, she said she didn't give a dam, and nade
no nention of being ill. Eiberto Solice confirned this account. The only
w tness wth no apparent position in the conflict between these factions was
Pedro Val adez, called by Respondent. M. Val adez was not present the day
before, confirned Lorenzo's correction of Leticia s work, her response that she
could not work that way, Lorenzo's warning that her job was in jeopardy, and
Leticia s comment that she could not do the work because she was sick. He

testified she was not nad, but



nerely expl ai ned she could not do the work because she was ill. S nce he was
not present the day before, had no interest or position in the dispute
concerning the rider, displayed a truthful denmeanor, confirned el enents of each
parties' testinony, and testified against the interest of the party who call ed
him | credit his version of the incident, and find the discharge of Leticia
Rangel to have been w thout just cause and pretextual .

Wii | e Respondent nay have had just cause to discharge Ms. Rangel for
use of abusive | anguage to a supervisor on July 25, 1979, and later in
conversation wth Tony Vasquez, these issues are not presented for decision as
they were not specified as grounds for discharge. Mreover, it is obvious that
tenpers were heated on both sides. This was Lorenzo Solice's first year as
foreman and his first experience on the thinning and hoeing crew According to
Bel i nda Espi nosa there was a sexual elenent present, as Solice had commented on
their figures, use of nake-up, and tight-fitting pants.

M. Rangel's challenge to Solice's authority, her sel ective
chasti senent for having too many tickets during the neeting wth M. Hansen,
her allegation of discrimnation in the assignment of work on July 26, and her
di scharge on July 27 after informng M. Solice of her illness, create a
reasonabl e basis for her belief that she was subject to intimdation and
discrimnation, caused, in all likelihood, by her challenge to a new forenan' s
authority. Wiile her behavior was at tines provocative and insulting, there
was no show ng that a reasonably uni nvol ved supervi sor coul d not handl e her
renmarks w thout taking thempersonally or resorting to discharge out of
personal anger. An admttedly conpetent worker who chal | enges nanagenent

deci si ons



regardi ng conditions of enploynent may not be fired on pretext, or because her
anger over discrimnatory treatnent resulted in an enotional outburst or a few
derogatory renmarks. It remains to be determned whether, as a natter of |aw
her activities were protected under Section 1152 of the Act.

4. Transfer of Juana and Frank Gonzal ez;

Juana onzal ez had on several occasions during the 1979 season
protested the discrimnatory behavior of Eiberto Solice. h June 5, 1979, a
heat ed di spute arose between nenbers of the crewregarding Eiberto s behavior
as rider, inafield near Vétsonville. Personnel Manager Tony Vasquez recei ved
acal fromthe foreman conpl ai ning that the argument coul d erupt into
violence, and drove out to the field. M. Vasquez |istened to the workers
i nvol ved, and stated conpany policy was to permt forenen to choose their own
riders. According to Juana Gnzal ez, Vasquez stated the workers who opposed
Eriberto were causing problens in the crew Vasquez denied naking this or any
simlar statenents. He testified he called M. B Il Foletta, Held Supervisor
for the thinning and hoeing crews, who cane to the field and transferred Juana
and her husband Frank Gonzalez to a different crew According to Juana
Gonzal ez and Leticia Rangel, Foletta referred to her as a "l eader".

Wile it is clear that Juana Gonzal ez was transferred as a direct
result of having engaged in protected concerted activities, Respondent urges
there were legitimate and substantial business justifications for their
transfer. Juana Gonzal ez had becone enbroiled in a |l ongstanding, bitter, and
at tines physical feud wth Maria Martinez. The two had recently traded

insults and bl ows, and Juana had requested that Foletta transfer her to a
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different crew on several occasions, both the year before and earlier
that season. M. Foletta testified he felt viol ence woul d be m ni mzed
by splitting these famlies up, and since there were six nenbers of the
Martinez famly and only two in the Gonzal ez famly, he decided to
transfer Juana and Frank Gonzal ez.

I f Respondent determined to transfer the Gonzal ez famly because
they exercised a statutory right to engage in concerted activity, the transfer
was discrimnatory and an unfair |abor practice. Yet several factors indicate
Respondent' s notive was permssible, and that its prinary intention was to
prevent future violence and disruption. Avong these are its know edge of the
previous history of physical and nental conbat between Juana Gonzal ez and Miria
Martinez, its unwllingness to intervene in resolving the rider problem the
rel ative size of the Gnzal ez and Martinez famlies, and the previous requests
for transfer nade to M. Foletta by Juana Gonzal ez.

Moreover, there was no evidence of discrimnatory transfer, as to a

crew recei ving | ower pay, facing harsher working conditions, or differing in
any naterial way fromthe crew of Lorenzo Solice. For these reasons, | find
that the transfer of Juana and Frank Gonzal ez was not di scrimnatory or
notivated solely by their participation in protected concerted activities, but
was permissibly notivated by a desire to prevent future conflict between the
Gonzal ez and Martinez famly. | therefore direct that paragraph seven of the
Gonpl ai nt be di sm ssed.

5. D scharge of Socorro Ruiz Qnel as;

Socorro Ruiz Onelas was hired on March 20, 1979, after signing a

"(onditions of Enpl oynent” formwhi ch contai ned a box
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foll oned by the statenent, in Spani sh, "Tengo cierecho de trabajar en | os
Estados Lhidos". n the english |anguage formthis phrase is rendered "I am
legally entitled to work in the Lhited Sates.” The enpl oyee testified,
however, that he understood the formto ask whether he had the "right" to work
inthe US Snce he believed everyone had the right to work, he answered in
the affirnative.

Respondent had a | ong-standi ng pol i cy of refusing enpl oynent to
undocurent ed wor kers, and when, on August 16, 1979, M. Qnelas arrived late
after shifting fields, and expl ained to the forenan that he was hiding fromthe
Border Patrol, he was dismssed. General Gounsel did not argue that
undocunent ed workers nmay not be refused hire in agriculture, but attenpted to
prove discrimnatory enforcenent. Respondent satisfactorily denonstrated,
however, that known offers of enpl oynent to undocunented workers were a rare
occurence, and not part of a pattern or practice sufficient to raise an
inference of anti-union discrimnation. Wile M. Qnelas had represented the
uni on on an earlier occasion, and while the conpany nay have had know edge of
his union affiliation, its |ong-standing policy of refusing enpl oynent to
individuals without |egal papers, when that fact was brought to its attention
by an applicant's answer on the "onditions of Enpl oynent” formor otherw se,
was anpl y denonstrat ed.

Wile it had previously hired M. Qnelas on an earlier return from

deportation, he had returned i n the conpany
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of the brother-in-1aw of one of Respondent's supervisors, who recei ved a
witten reprinmand for violating conpany poli cy.

| therefore find that the discharge of Socorro Ruiz Qnelas was
based on cause, rather than pretext, was not a result of his support for or
activities on behal f of the union, and direct that paragraph six of the

Conpl ai nt be di sm ssed.

QONCLUSI ONS GF LAW

The central legal question posed by Respondent's discharge of
Leticia Rangel is whether her activities were protected concerted activity
wthin the neaning of Section 1152 of the Act, whi ch provides:

Enpl oyees shall have the right to sel f-organi zati on,
toform join, or assist |abor organizations, to
bargai n col | ectively through representatives of their
own choosi n?, and to engage in other concerted
activities for the purpose of collective bargai ni ng
or other nutual aid or protection, and shall also
have the right to refrain fromany or all of such
activities except to the extent that such right nay
be affected by an agreenent requiring nenbership in a
| abor organi zation as a condition of continued

enpl oynent as aut hori zed i n subdi vi sion (c) of
Section 1153.

In addition, Sections 1153 (a) and (c) provi de:

(a) tointerfere wth, restrain, or coerce
agricul tural enpl oyees in the exercise of the
rights guaranteed in Section 1152.

(c) By discrimnation inregard to the hiring or tenure
of enploynent, or any termor condition of enpl oyrent,
to encourage or di scourage nenbership in any | abor

or gani zat i on.
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The Suprene Qourt has held it an unl awful enpl oynent practice for an
enpl oyer to di scourage concerted activity:

Uhder Section 8(a)(3), it is unlawful for an enpl oyer by

discrimnation in terns of enploynent to di scourage

nmenper ship in any | abor organi zation whi ch incl udes

di scouragi ng participation in concerted activities...

NRBv. Hie Resistor Gorp., 373 US"' 221, 233 (1963)

citing NRBv. Weeling Ppe Line, Inc.. , 229 F. 2d 391,

395 (8th Adr. 1956); Republic Seel Gorp. v. NLRB, 114

F.2d 820 (3d dr. 1910).

Goncerted activities are protected even in the absence of a union, or
support fromits | eadership or nenbership. The broad | anguage of Section 7 of
the N_RA decl ares that enpl oyees shall have the right to engage in "concerted
activities for the purpose of collective bargaining or other nutual aid or
protection.” 29 US C Section 157 (1970).

Section 7 rights have been held to include, as forns -of concerted
activity, the right of self-organization, including the right to form join or
assist a | abor organization; the right to bargain collectively through a
representative freely chosen by the enpl oyees; the right to engage in ot her
concerted activities for collective bargaining or for nutual aid or protection;
and the right to refrain fromconcerted activity, to the extent that |awful
uni on security agreenents nay be enforced wthin a given state.

The phrase "concerted activities" has been interpreted broadl y,
naki ng it unnecessary to show that enpl oyees constituted a majority, see, e.g.,
R Gortner, The Wgner Act Cases (1964); Qin Industries, Inc., 86 NLRB 203

(1949); Agar Packing and Provision Gorp., 81 NLRB 1262 (1949), or that they

were engagi ng in concerted activity on behal f of a |abor union. See, e.g.,
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NLRB v. Kennanetal, Inc., 182 F.2d 817 (3d dr. 1950); N_RB v. Phoeni x
Mitual Life Ins. Go., 167 F.2d 983 (7th Ar. 1948); N.RB v. Tovrea Packi ng
(., 111 F.2d 626 (S9th dr. 1940); Morristown Knitting MIls, 80 NLRB 731

(1948).

"(oncerted activity" sinply neans acting together or
collectively, and generally neans that two or nore enpl oyees nust act in
concert, and not individually. See, e.g., NLRBv. Gfice Towel Supply Go.,
201 F.2d 838 (2d Adr. 1953); cf. NLRBv. Texas Natural Gasoline Gorp., 253
F.2d 322 (5th dr. 1958).

(h the other hand, a conversation has been hel d sufficient to neet
the definition of "concerted activity", if it has some relation to group action
inthe interests of enpl oyees, Miushroom Transportation Go. v. N.RB 330 F.2d
683, 685 (3d dr. 1964), and the phrase has been hel d to incl ude expressions of

solidarity or "common cause” wth workers enpl oyed el sewhere, in the hope of
sone future reciprocation or support. N.RBv. Peter Gailler Snss Chocol ate
(., 130 F.2d 503 (2d dr. 1942). Even a "mniscul e controversy" nay be

protected as concerted activity. &. Regis Paper (0., 192 NLRB 661 (1971).
In NLRB v. Wshington Aluminum Go., 370 U S 9 (1962), a group of

enpl oyees, after sone dissension, left work due to extrenely col d weat her and
the failure of a conpany furnace, and were discharged. Justice B ack held, for
the Suprene Qourt, that enpl oyees do not |lose their Section 7 right to engage
in concerted activity nerely because they fail to present a specific demand to
their enpl oyer to renedy the condition. The enployees in this case were not
represented by a union, had to speak for thensel ves, and the enpl oyer was aware

of the circunstances which gave rise to the work stoppage.
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Perhaps nore inportantly, Section 2(9) of the NLRA defines a | abor
di spute as including "any controversy concerning terns, tenure or conditions of
enpl oynent..." 29 US C Section 152(9) (1970) regardl ess of whether it is
w se or reasonable on the part of either party. In NLRBv. Mickay Radi o and

Tel egraph, 304 US. 333 (1938), the Suprene Gourt decl ared such consi derati ons

out si de the scope of national |abor policy:

The w sdomor unw sdon of nen, their justification or
lack of it, in attributing to respondent an
unreasonabl e or arbitrary attitude in connection wth
the negoti ation, cannot determ ne whether, when they
struck, they did so as a consequence of or in connec-
tion wth a current dispute. Id. at 344. See al so, Bob
Henry Dodge, Inc . , 203 NLRB No. 78 (1973).

The definitional limts of concerted activity have been stretched
broadly to include a wde variety of protests. Srikes and picketing to
pronote integrated enpl oynent, even by a mnority of workers, have been held to
be protected, since the conduct is ained at altering a termor condition of
enpl oynent. See al so, Whited Packi nghouse Wrkers Int'l. Union v. NLRB 416
F.2d 1126 (D.C dr. 1969); Gould, "B ack Power in the Uhions: The Inpact Uon
ol I ective Bargai ning Rel ationships", 79 Yale L.J. 46 (1969). The NLRB has hel d

the filing of a conpl aint under the Gccupati onal Safety and Heal th Act, even
though by a single individual, to be concerted activity, and di scharge on that
ground an unfair labor practice. Aleluia Qushion ., Inc., 221 N.RB 162
(1975). See also, JimCausley Pontiac v. NLRB 104 LRRM 2190 (1980).

In S&F Gowers, 4 AARB No. 58, an enpl oyee intervened on behal f of

his brother in a dispute wth his supervisor over the | evel of |enons that
constituted a full bin, and was di scharged. The ALRB hel d that because the

subj ect matter had been an issue
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bet ween | abor and nanagenent on prior occasions and concerned a "termor
condi tion" of enpl oynent, the di schargee had acted in contenpl ati on of group
activity and was protected. See also, SamAndrews' & Sons, 5 ALRB Nb. 68.

Respondent argues in its Brief, that "there nust be a casual
rel ati onship between the alleged activity and the exercise of enployee rights."
Brief, at p. 46, citing Trinble & Sons, 3 ALRB Nb. 89 (1977). Trinble held

there was "insufficient evidence" to conclude that Section 1152 rights were
interfered wth, while in the present case, such evidence exists in the
pret extual decision to discharge Ms. Rangel .

Protest of discrimnatory treatnent, even though at the hands of a
non- super vi sory enpl oyee, concerned a "termor condition" of enpl oynent and was
therefore protected concerted activity. S nce Leticia Rangel's di scharge was
only pretextual |y grounded in cause and originated in an authority confli ct
w th her supervisor which began wth concerted activity, it is clear that her

di scharge was in violation of the Act. Uhder Mackay Radi o, supra, she was not

required to be wse or justified, either in the object or the nethods of her
protest. Wiile the use of profanity and refusal to obey work orders are not
protected activity under |abor |aw these were not proven to have been actual
grounds for discharge, and were thensel ves a result of the enpl oyee's
frustration at having been discrimnatorily treated. Her actions, considered
inlight of the record as a whol e, cannot be found so unreasonabl e as to deny

her the protection of the Act.
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Respondent is correct however, inits' assertion that General
Qounsel failed to make out a violation of Section 1153(c) of the Act, since
the adverse inpact on ot her enpl oyees was conparatively slight, and
di scrimnatory ani nus was not shown.

| therefore issue the follow ng Oder and Noti ce.

GROER

Pursuant to Labor Gode Section 1160.3, the Agricultural Labor
Rel ations Board hereby orders that Respondent Hansen Farns, its officers,
agents, successors and assigns shal | :
1. Cease and desist from
(a) D scharging or otherw se discrimnating agai nst
any enpl oyee wth regard to hire, tenure or any terns or conditions of
enpl oynent because of that enpl oyee' s invol venent in concerted activities.
(b) In any like nanner interfering wth, restraini ng
or coercing enpl oyees exercising their rights guaranteed under Labor Code
Section 1152.
2. Take the follow ng affirmative actions whi ch are deened,
necessary to effectuate the purposes of the Act:
(a) Imedi ately offer Leticia Rangel reinstatenent
to her forner position wthout prejudice to her seniority or other rights and
privil eges.
(b) Mike Leticia Rangel whol e for any | oss of pay
and other economc |osses, plus interest thereon at a rate of seven percent per

annum she has suffered as a result of her discharge by Respondent.
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(c) Preserve and, upon request, nake available to
the Board and its agents, for examnati on and copying, all payroll records and
reports, and all other records rel evant and necessary to a determnation by the
Regional Drector, of the back pay period and the anount of back pay due under
the terns of this Oder.

(d) Sgn the Notice to Enpl oyees attached hereto. Lpon its
translation by a Board agent into appropriate | anguages, Respondent shall
reproduce sufficient copies of each |anguage for the purposes set forth
herei nafter.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places at its Salinas
offices, the tinmes and pl aces of posting to be determned by the Regi onal
Orector. Respondent shal| exercise due care to repl ace any copy or copies of
the Notice which nay be altered, defaced, covered, or renoved.

(f) Mail copies of the attached Notice, in all appropriate
| anguages, to all enpl oyees enpl oyed in hoeing and thi nning crews in Salinas
at any tine during the payrol| periods fromMarch, 1979 to July, 1979.

(g) Arrange for a Board agent or a representative of Respondent
todistribute and read the attached Notice in all appropriate | anguages to its
Sl i nas hoei ng and thi nni ng crew enpl oyees, assenbl ed on conpany tine and
property, at tines and places to be determned by the Regional D rector.

Fol l ow ng the reading, the Board agent shall be given the opportunity, outside
the presence of supervisors and managenent, to answer any questions the
enpl oyees rmay have concerni ng the Notice or enpl oyees' rights under the Act.

The Regional Orector shall determne a reasonabl e
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rate of conpensation to be paid by Respondent to all nonhourly wage enpl oyees
to conpensate themfor tine lost at this reading and the question-and- answer
peri od.

(h) Notify the Regional Drector, inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps it has taken to conply
herew th, and continue to report periodically thereafter, at the Regi onal
Drector's request, until full conpliance is achieved.

DATED July 16, 1980

i E PR

KENNETH ALCKE
Admnistrati ve Law G fi cer
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NOT CE TO BEMPLOYEES

After a hearing was hel d at which each side had a chance to present
its facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of workers to discuss and attenpt to change their working
conditions. The Board has told us to send out and post this Notice.

] V¢ will do what the Board has ordered, and al so tell you
that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join or hel p unions;

3 '1I:'o barh gain as a group and choose whomthey want to speak
or them

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT do anything in the future that forces any enpl oyees to
do, or to stop doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT di scharge or ot herw se di scri mnate agai nst any wor ker
because of his or her union activity or union synpat hy.

VEE WLL offer Leticia Rangel her old job back and w | reinburse any
pay or other noney she | ost because we di scharged her,

_ VEE WLL NOT threaten enpl oyees wth | oss of enpl oynent benefits
or wth other changes in wages, hours, or working conditions because of
their joining or supporting a union or exercising any of the rights set
forth in this Notice.

Dat ed: HANSEN FARVB

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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